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CONTEMPORARY CONSUMER LAW 
The Role and Effectiveness of Regulation in Consumer Protection 
Therese Wilson and Nicola Howell* 
This issue of the Griffith Law Review focuses on consumer law, 
and the pervasive nature of this area of law. We are all 
consumers, but do not necessarily identify as such, nor are we a 
homogeneous group. The boundaries of consumer law are also 
amorphous, and these factors make the challenge of developing 
effective, appropriate and contemporary consumer law a 
significant one for policy-makers. 
This special issue of the Griffith Law Review focuses on consumer law, and the 
diversity of papers presented here illustrates the pervasive nature of this 
perhaps under-examined area of law. We are all consumers, but do not 
necessarily identify as such in the same way as we might identify as 
‘environmentalists’ or ‘trade unionists’. In addition, as consumers, we are not 
homogeneous. We have different skills, needs, preferences, aptitudes and 
financial circumstances.  
The boundaries of ‘consumer law’ are also amorphous. In a recent paper, 
Iain Ramsay suggests that: 
Contemporary consumer law is best conceptualised as the regulation of 
consumer markets and includes analysis of the relative role of public, 
private and self-regulatory techniques, the study of agency and 
discretion and the problems of ensuring effective and accountable rule-
making.
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All of these factors make the challenge of developing effective, 
appropriate and contemporary consumer law a significant one for policy-
makers. 
This special issue, focusing as it does on the role and content of consumer 
law, is timely. In its review of the implementation of National Competition 
Policy in 2005, the Productivity Commission recommended a review of 
consumer protection policy and administration in Australia.
2
 The Australian 
government accepted this recommendation, and in December 2006 the terms 
of reference for the review were announced. Among other things, the 
Productivity Commission is to report on: 
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1 ways to improve the consumer policy framework so as to assist and 
empower consumers … to meet current and future challenges; 
2 any barriers to, and ways to improve, the harmonisation and 
coordination of consumer policy and its development and 
administration across jurisdictions in Australia;  
3 any areas of consumer regulation … which could be revised or 
repealed; 
4 the scope for avoiding regulatory duplication and inconsistency 
through reducing reliance on industry-specific consumer regulation 
and making greater use of general consumer regulation; 
5 the extent to more effective use may be made of self-regulatory, co-
regulatory consumer education and consumer information 
approaches and principles-based regulation in addressing consumer 
issues; and 
6 ways in which the consumer policy framework may be improved so 
as to facilitate greater economic integration between Australia and 
New Zealand …
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Each of the papers presented in this special issue contributes to our 
understanding of consumer law and, while each is of interest in its own right, 
together they highlight many of the key tensions and challenges inherent in 
designing effective consumer regulation. These will no doubt be a focus of the 
Productivity Commission’s inquiry.  
In his paper on product safety regulation in Japan, Luke Nottage traces 
the history of regulation and government intervention in four recent case 
studies (asbestos, buildings, consumer electrical goods and Schindler’s lifts) 
that surfaced in Japan between mid-2005 and mid-2006. He focuses on the re-
regulation that occurred following the political and media fallout from these 
cases, and explores the role of regulation, and the appropriate mix of public 
and private initiatives, in managing product safety risks. Nottage suggests that 
product safety cannot be left to market forces, and maintains that, for Japan, 
the European Union’s General Product Safety Directive might be a useful 
regulatory model. 
Lynden Griggs’ paper considers the economic arguments for and against 
the practice of ticket scalping, and considers what — if any — regulation is 
needed to prohibit scalping. He notes the tensions between the economic 
rationalist argument — that ticket scalping is simply a result of normal market 
mechanisms, where scarce resources are distributed to those who value them 
the most — and notions of equity, particularly in sports-mad Australia. This 
tension between economic rationalism and ideas equity also raises its head in 
many other areas of consumer policy. Griggs concludes that ticket scalping 
regulation can play a valuable role by sending a message about the egalitarian 
and democratic nature of sport, even whilst enforcement of regulation may be 
difficult.  
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The third paper in this issue considers students as consumers, and the 
effectiveness of consumer legislation as a vehicle for addressing student 
complaints against education providers. In their paper, Patty Kamvounias and 
Sally Varnham note the increasing acceptance of the notion that students are 
‘customers’ of universities, with the consequence that students may become 
more litigious in the face of disappointed expectations. The authors review 
recent developments in the case law in Australia and New Zealand, and 
highlight the practical difficulties faced by students seeking to obtain redress 
for misleading promotional conduct, for negligent decision-making, or for 
poor-quality educational services. Kamvounias and Varnham suggest that the 
courts are not the best places to resolve these disputes, and that alternatives 
need to be made available. 
In her paper on codes of conduct in the financial services sector, Gail 
Pearson traces the development of industry codes of conduct and external 
dispute resolution schemes, and the changing role of these self-regulatory 
mechanisms within the total regulatory framework. Codes have played, and 
continue to play, a role in rule-formation, but can also provide a forum for 
addressing social policy issues. Pearson suggests that there are risks to the 
regulator in failing to prevent non-compliance with regulatory rules, but that 
codes can also be a form of risk-shifting and of sharing the burden of 
regulation.  
The final paper in this collection also relates to regulation in the financial 
services sector. In her paper, Therese Wilson examines whether credit unions 
can play a role in addressing financial exclusion in Australia, and whether the 
current regulatory regime might hamper the ability of credit unions to play 
such a role. Capital adequacy requirements, regulatory barriers to 
establishment, and the costs of extensive disclosure and regulatory 
requirements on very small institutions make it difficult for small community 
credit unions to establish and provide services to financially excluded 
consumers. Wilson suggests that, taking a ‘responsive regulation’ approach, 
there might be a place for exempting small community-based credit unions 
from these regulatory requirements, so as to facilitate adoption of the 
principles of mutualism by financially excluded people. However, most credit 
unions have travelled too far down the ‘quasi-bank’ path to be able to be part 
of an effective solution to financial exclusion.  
All of the papers presented in this issue consider the question of consumer 
protection and the role and effectiveness of regulatory regimes that purport to 
provide that protection. This offers a timely contribution to the dialogue 
currently taking place in light of the Productivity Commission’s forthcoming 
deliberations. 
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